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Dear Sir: Re:

before .ﬁlli“ - z Thr sale any ﬁgricul-
Ml e inglcifie for use within this

to eeeh package a

Yents stowing the brand or

aidse’ or Tungicide; the net

.4f Tiquid, of the contente of

% nams and addross of the corpara-

1g¥6dient; or, in plece of the names and
percentage amounts of esch inert ingredient, the
names and percentage amounts of esch mand every
iagredient having insecticidel or rungicidel prop-
erties, and the total percentage of incrt ingred-
{ents, All brandinz or labelinz must be dursdle -
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and lezivle, and go pleced and erranged as to ve
eeglly read. '

S P
" - - L] . , .

"Yeg, & (e) ALl firms, corporetions, or per-
sons now or herealter engaged in selling agricul-
tural insectlcides or fungicldes, before selling
or offering for ssle any agriocultural insecti-
cide or fungicide for use as sn agrioultural in-
scoticide or fungicide within this stete, shall
annuelly file with the Commisasioner of ALgriocul-
ture an gapplication for registration giving the
inrormation required by Bection 5 of this Aet;
providing, however, that ell firms, corporutions,
or persons, now, at the time of the passage of
this act, selling or offering for sale any nxrienl-
tural insecticide or fungieide for use &s en
sgricultural insectiscide or fungloide within this
state, shell heve thirty (30) days from the ef-
fective date of this ast within whiebh to file -
rirst epplications Tor regintratzoa as required
by this Aet.

*{b) A cepr of the labsl to be sttached o
¢ach package shall be filed with the. ¢onniasian~. }
‘or of Agricultare on or before delivéry o the
denlers, agents or sonsumers in this ssctc; and
suoh label shall $ruly set fortk the data required
in Seetion 5 of this Aot} and de otherwise {n so-
cordsnce with the provisions of this Agt. On ye-
celpt of the applieation for reglstration adove
dsscribed, the registration Lee, and the copy of
the label, and after all other requirements of .
this Aot Bave been com {ltud-uith, the Commisaion-
eX o agrisulture shall issue a cersiriocate of
registrativn for the egricultural inewctlicide or

fungicidy, which shall be in foree until the muc-
cee ing Beptember first.

"({g) Any firm, corporstion, or person, who
has registered agricultural insecticides or rungi-
cides for ssle within the state of Texas, shall
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furnish upon request of the Commissioner of aAg~
riculture, within rive (5) deys of receipt of such
request, & statenent showing the official name of
the agricultural inssoticide or fuagicide and the
nanes and sddresses of e reascnsble number, not
exoeeding ten persone, within the state of Texegs,
to whom 1t has been s0ld.

*{4) ¥henever 1t shall eppear to the Come
missioner of Aigriculture that any rirm, corporstion,
or person 1s selling or offering for ssle sany mis-
branded or sdulterated agricultural insecti-
oide or fungicide for use in this state as en ag-
riculturel insecticide or fungloide which has been
registered under the provisions of this Aet, it
shall be the duty of the Attornsy General, or any
District or County Attorney of this State, upon
request of the Commissionexr of Asriculture, in ad-
dition to eny other remedies, to institute & civil
guit in the Distriet Court of the proper sounty
in the neme and on Lehalf of the Btate of Texas,
ap pleintirf, and in the neme of the firm, cor-
poration, or person to whem the registration cer-
tifieate was issued for such agricultursl insecti-
oide or fungioide, aa defendant, to rorreit end

- eangel guch regiui:gtian,unnd_aorvice ehell be hed ... .. ...

“‘as in other civil cases. Any end all suits brought
by the atate under this section must be brought in
Travis County, or in the county of the domicile or
residence of the manufsoturer of the agricultural
insecticide or fungiecide, or in the county where
the agrioultursl insectisclde or fungicide was s0ld
or oflered for ssle, or in the gounty where the eg-
riculturel insecticide or fungieide waeg to be .
used or i1s used ss an egrioulturse) inseoticide or

'fungicida.

"If, upon the trisl of susch eagez..it sbhall
be determined that seid agricultursl insectiolde
or fungleide is misbrsnded or adulterated within
the meuning of thils Aot, then ths registration of
suoh egriculturel insecticide or funglelde shsll
be forfeited and cancelled end the sale of such
misbranded or adulterated agricalturel inseoti-
eide end fungioclde shilbe enjoined In secordance
with the Jjudgment of the Court.
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"See. 10. Tor the sole purpose of defraying
the expenses conneoted with the inapection of ag-
ricultural insecticides or fungicides =014, or
exposad or offersed for sale, in this state, &nd
with the msking of exauinaetions «nd analyses
thereol, s8ll firue, ccrperctlous or perscns en-
guged in the manifucbtuae or sale of agrisultural
insecticides or fungiolides shall, in place of a
tonnege tax, pey encually to the Comalssioner of
Agrisulture an inspsction tex of Twenty-five
{£25.00} Doliars for registretion of the agri-
eultural inseoticide snd funglclde, provided thaet
the totel of the registration fees for eny one firm
shell not exeeed Une Hundred {$100.00) Dollars.
But in csges where the registration feaeg have
been paid, elther Ly the manufagturer or by the
Jobber, & required by this seotion, then in that
event nothing in this seotion shall be oconmirued
as applying to retall dealers sellisg sgricultural
insecticides and fungiocides., All such reglstra-~

_tlon fees collected shall be deposited with the

State Trecsureyr ‘ehd shall be pald into the Gepers =~
Revenue Fund of the State of Texas. o -
‘. ‘. L] L

"Sec. 15. Seotion 6 of this Aut[ahill-nét
be oonetrued as applying to retail dealers sell-
ing sgrioultural insecticides or fungisides when
the manufeaaturer or jobber of such lnsecticides
or Tunglioidesms registered sush products e&s re-
quired by this Act.

L a

« s a @

Thd above quoted provisions ere partm of Article
%senaﬁe Bill 5, Aets 4Bth Legislature,

‘le You question the edrrocfnoss of the following

interp:otatiau~ur‘Seetion 10 of the Actt.
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*"In the case of a manufecturer & rezistra-
tion rfee of $25.00 nust be peid for sech zgricul-
tural ineecticide or funzicide msnufactured 1o
Texes., The Jotber is likewlse required to pay
suoll fec¢ for emch such insecticide or Tungicide
which the JobLer sells in Texas.®

Iz thie connection you sey:

"The law atates that in cages where the reg-
istretion fees have been paild either by the menu-
facturer or the Jobber, then in thst eovent, nothipg
in this ssetion ghall be construed as applying to
retail deslers. This wording cleerly means that
either cone pay register, but that botk sre not re-
quired to regiater.”

Wo have carefully regonsidered these atatements in
the opinion, in the light of your oritiefasms. It 18 to be
noted that the provisions of Sections 6 and 10, quoted above,
epply, by thelr plain terms, to “all" firms, aorporatlons or
persons engaged in selling uay*asrloultural lnsecticide or
fungicide for use in this stete, with the one exceptlon s

-;.clf%°d 4dn Seetions 10 end 15 - of retall deslers in & produc t,b,,_;_

Tegistered, 6& required by the iot by elther the msnufacturer
or the jobber. *The feot that en ac¢t contains one or more .
exceptidns dimcloses an Iintention on the part of the Legisla~
ture that there should be nc other exceptlon and that the Act
should epply in all cases not exoespted.” 39 Texas Jurisprud-
ence 191, PYederanl Crude 01l Ce. v. Yount-lee 01l Co. (Sup. Ct.
of ?oxaa) 52 8. w. (24) 56.

. 'If further proof of the intention of the Legisla~-
ture in this perticular mstter de needed, it is toc be found
in the legislative history of the act, ¢n liarch 4y, 1943, the
House of Repressntetives sxended Senate Blll ko, 5, subati-
tuting in lieu of the pravl i mow canteined in Section 10 the
following language: :

®, + «, Dut 8By sgrioultural insscticide or
fungicide elready registered by the menufscturer
or jobber need not be registersd by any other
goraan aelling sald agricultursl Inaec%IaIde or
ungicide during the period of suoh registretion,

« « o {Underiining ours) House Journal, LBth Leg~
isleture, page 753, 756. C
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But the Senate refused to concur in the House amendments
(Senste Journal, March 9, 1943), end the bill waé Tlnally
passed by both housea in its present form. Thus the legls-
lature rejected the propossl that the exeception in the pro-
viso be epplied to other thapn retall deslers.

11. You aleo obleot usqhhe following portion of
the opinion: .

*With reference to the rirst part of your
third question, it is the oplalon of this department
that cut~of-gtate menufcoturers are not required
to brand their contuiners, under the provielons
of the Texss Aot, when the sale 1s wmade for de-
livery into Texas, e¢ither through retall stores
or the manufaptursr direot, W¥We aspume of course
that the transection is one in Iinterstate com-
merceé., The power io regulate sommerce among the
several stated is reserved exulusively to Congress.
Constitution of the United States, Section &,
Clause 3." {(Refersnce to IJ. 8, constitution
lhoﬂld -1 ) ﬂﬁ!ele. I Seo ., 8’ 01' 30,

o ¥ We think your objection to tbis rt&on of the opin—l
1on-w011 takon. and anply supported dy the ted States Su-
preme Qourt decisions cited by you. This statute dces mot pur-
port to place any restriotion whatever upon the selling or
offering for sals of insecticides or funglcides beyond the
boundaries of Texas, even when inteuded for use in: .Texas, and,
ir it 414, would ho to that exteat & nullity, But eas & law-
ful exeroise of the State's police power to prevent fraud and
imposition upon Texas gurohasors. not aimed at intersiate com-
nerce and without eny disorimination against out-of-state manu-
fagturers and {deslsrs, it places a valid restriction upos sll
such sales and offers ef sale made within the Rtate of Texes,
regardless of any incidental interference with interstate com-
werce. ratapsco Guano Go. v. Board of sgrioulture of XNorth
Carolina, 18 &. Ct, 862, 171 U. &. 345, 43 L. E4. 191} Corn
Produocts Ref. (o, V. Kﬂd}’g 39 8. Ct. 325 2‘09 . B, ‘lrz?' 63
1. B4. 689; Savage V. Jones, 225 U. 8, 501, 56 L, B4.. 11862,
32 8. Ct. 715; Stendard Stock Food Co, v. Wrighb 225 U, 8. sao
56 S Mo 1197, 32 S- Gt. 78'&0 ,
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» We,think the following statements of the Tnited
. Btates Supremeé Court, found in the opinion in the firat cese
- eited ebove, are deelnive or this gquestion:

*Inspection laws are not in themselves regu-
lations of commeroe, and while their oL ject fre-
quently is to improve the quality of srticles pro-
duced by .the labor of & country and fit them Tor éx-
portation, yet they are guite as often aimed at
ritting sthem, or determining their ritness, for
domestic use, and in so doing proteoting the citi-.
zen from rraud. Ncoessarily, Iln the lsttier aapect,
such lawas are applicable to articles imported into,
as well aa to articles produced within a state.

“‘ ‘;t L] L]

'whenevar 1napection 1uua act on the subject
before 16 beoomes an article of eommerce they aXre.
cohifessedly va)id, snd sleo when, although operating
on articles breusht from one stete into snother,
they previde for inepection in the exerclse of that
power or salt-protectian caunonly called the palioe

2o POWSE. %-w-ﬁﬂww 2 e . f oo =

B
3

... . "Ho doubt can be entertainod of this where the
inspectian ie menifestly lntended, ani celculat-
.ed in si raizgﬂ to. prgteeﬁbgfe pubi%a health,
the publiec mor or the public safeiy. uinnaacta
Y. Barbex, 136 U. "S. 313 (34 455, 3 Inters, Gom.
Rep. ‘s -And it hes now bYeen determined thet
tais 1s qp A2 the ovleot of the inspeotion is
tg; pr&v-neien or. inposiaion on the putlic gener-
6liye i _

”o ;- o -
. i

", e o« It being aompatent for the state to
pass lawg of this character does the recuirement
of inspegtion and payseat of its cost bring the act
into collision with the commercial power vested in
Congress? Clesrly this cannct be eo as to foreign
commerce, for olause two of # 10 or article 1 ex-
pressly raeognizsn the validity of etste {nspection
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laws, and sllows the golleetion of the amounts
necessary-rar their execution; &and we think the
same principle must apply to interstate commerce.
In any view, the effeat on that odrnmeras {8 in-
lireet ang ¢noidental, end 'the Counstitution of the
infted States does not seoureé to snyone the privi-
lege of defreuding the publlc.'”

1t 4a therefore our opinion thet s&i1d Senate RBill o,
5 (Article 1:3b-1, V. A. C. S.} applics to rll sales snd offers
" of swule, made in Texas, of sgricultursl insecticidee and fuzi-
c¢ides, fcr ugse in Texes, exocept those specificelly exespted
therein, regurilens of wiether sny suck sale or offer for sale
nay invelve a traneaction in interstate comuerce.

. Dur opinion ko. 0=-5248 is revised to the extent in-
- diecetel hercin.

Yours very truly,

ATTORNEY OENERAL OF TEXAS

asgistant

WRA:4b:ls
CC: DJepartment of agriculture

Austin, Texas

Attn: Mr. Chas, E. Baughman
APPHOVED KOV 23, 1943 This opinion
Jrover Bellers C condidered and

" First Apsistant : approved in

attornay General .. A - limited

conference
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